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October 12, 2015 

 

Centers for Medicare and Medicaid Services 

Dept. of Health and Human Services 

Attention: CMS-3260-P 

P.O. Box 8010 

Baltimore, MD 21244 

 

Dear CMS Staff: 

 

Thank you for the opportunity to provide comments on the Medicare and Medicaid 

Programs; Reform of Requirements for Long-Term Care Facilities proposed rule, CFR Parts 405 

et al., issued on July 16, 2015.  We wish to associate ourselves with comments submitted 

by Consumer Voice, the Center for Medicare Advocacy, the American Bar Association, 

and Charlene Harrington. 

 

Overall, we commend the agency for its comprehensive review of standards governing 

skilled nursing facilities and nursing homes participating in Medicare and Medicaid, 

and for thoughtful efforts to “improve the quality of life, care and services in LTC 

facilities.” However, since long-stay residents must consider the facility to be their 

home, we urge CMS to take additional steps to recognize that these individuals, who 

are often very frail and vulnerable and in many instances nearing the end of their lives, 

must be afforded rights of independence, autonomy and choice that would apply if 

they were instead living in their own private home. We offer more discussion of this 

with respect to certain aspects of the proposed regulation later in this letter. 

 

As proposed, the regulations identify multiple areas of practice in taxpayer-financed 

long-term care facilities where both research and experience have demonstrated a 

compelling need for reform.  One of these is continued overutilization of antipsychotics 

among residents with dementia who do not have a diagnosis of psychosis. While there 

has been a welcome reduction in the use of these powerful medications over the last 

several years, brought about in part through a voluntary initiative, the “National 

Partnership to Improve Dementia Care in Nursing Homes,” evidence shows that use of 

these medications is still widespread.1  Therefore, the proposed requirement for 

consultant pharmacists to examine the use of antipsychotics in drug regimen reviews is 

a sound one; we support the agency making this a monthly requirement for residents 

who have been prescribed a psychotropic drug, including a concurrent review of the 
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resident’s medical chart.  We commend the agency for proposing to require that 

facilities ensure that residents who have not used psychotropic drugs not be given these 

drugs unless medically necessary. 

 

We are pleased to see that the regulation proposes mandatory standards for quality and 

compliance policy for nursing homes that have long applied to other providers, and 

which are required for nursing homes under the Affordable Care Act (ACA): 

mandatory ethics and compliance protocols, quality assurance and performance 

improvement (QAPI) programs, and a requirement for staff to report suspicion of a 

crime. We also agree with the agency’s proposal to effectively expand the National 

Background Check Program (NBCP) enacted as part of the ACA, i.e., the directive 

preventing facilities from employing any individual who has a disciplinary action taken 

against his or her professional license by a state licensure body due to a finding of 

abuse, neglect, mistreatment of residents or misappropriation of their property.  

However, we also urge CMS to consider issuing guidance that would urge states to 

extend the due process requirements that govern the NBCP as enacted, requiring “an 

independent process by which a provisional employee or an employee may appeal or 

dispute the accuracy of the information obtained….which shall include consideration of 

the passage of time, extenuating circumstances, demonstration of rehabilitation, and 

relevancy of the particular disqualifying information with respect to the current 

employment of the individual.” 

 

Remaining comments in this letter will be centered on several key areas: staffing and 

facility assessments, person-centered care planning and quality of life, and culture 

change.  

 

The Importance of Staffing and the Role of Facility Assessments 

Decades of survey and certification data, along with multiple studies, have found that 

staffing in many nursing homes is below the threshold that the agency’s 2001 staffing 

study determined is necessary to avoid quality problems and harm to fragile residents: 

4.1 hours of direct care per resident per day for the average mix of resident needs.  

Currently, however, this threshold is still not met by many nursing homes.  Research has 

also focused on the type of nursing staff in relation to quality outcomes in nursing 

homes, and particularly on the role played by RNs. According to five-star rating system 

data that was recently analyzed by Harrington (see comment letter submitted), 

Resource Utilization Group (RUG) values show that in August 2015, 59% of facilities 

reported staffing levels below RUG-predicted levels, while 80% had RN staffing levels 

below expected levels.  
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Because hands-on care is the essence of nursing home services, if the number of staff are 

insufficient to meet the actual needs of residents for daily care -- and if staff training is 

inadequate to knowledgably deliver excellent care for a complex population with co-

occurring chronic conditions, functional limitations and cognitive impairment -- the 

likely result will be poor outcomes for the facility, and low quality of life for individual 

residents. 

 

Regrettably, such results were documented in a 2014 HHS Office of Inspector General 

(OIG) audit, which found that 33% of Medicare SNF residents experienced harm or died 

during their first 35 days, with more than a third of the problematic care related to 

medications.2  A year earlier in another evaluation, the OIG reported that a quarter of 

SNF residents were readmitted to the hospital for common and preventable problems.3  

These and many previous reports suggest that the number, type, training and 

operational deployment of staff warrants far greater attention.  In addition, clearer 

guidance is warranted for enforcement of longstanding federal law requiring that 

staffing be “sufficient…[for residents] to attain or maintain the highest practicable 

physical, mental and psychosocial well-being…as determined by resident assessments 

and individual plans of care.”4  In this regard, the implementation of payroll-based 

staffing as mandated by Sec. 6106 of the ACA in mid-2016, which will provide much 

more granular detail on staffing levels, types of staffing, tenure and turnover, should be 

carefully monitored and analyzed by CMS, state surveyors, ombudsmen and other 

appropriate parties in order to examine on a real-time basis whether “sufficient” staff 

are in fact in place to provide good care. 

 

As currently drafted, the regulation calls for a “a competency requirement for 

determining sufficient nursing staff based on a facility assessment, which includes but 

is not limited to the number of residents, resident acuity, range of diagnoses, and the 

content of care plans.”  It also proposes to “require facilities to determine their direct 

care staff needs, based on the facility’s assessment….[by addressing] “in the facility 

assessment the facility’s resident population (that is, number of residents, overall types 

of care and staff competencies required by the residents, and cultural aspects), resources 

(for example, equipment, and overall personnel), and a facility-based and community-

based risk assessment.” But it does not feature a specific, replicable methodology for 

calculating nursing staff and assessing whether or not it is adequate to meet the needs 

of residents in each facility. The final regulation should clearly address this gap, since 

the lack of a consistent required methodology suggests that each nursing home could 

decide to approach a facility assessment differently in efforts to determine the adequacy 

of its staffing.  If this is allowed to happen, the results across facilities and over time will 

be non-comparable and unhelpful for regulators, advocates, researchers and analysts.  

Further, unreliable assessments could fail to comport with OBRA ’87’s requirement that 
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every facility have adequate staff in place to ensure that residents can achieve their 

maximum well-being.  For these reasons, we urge CMS to examine whether the current 

methodology for the five-star rating system, which calculates expected staffing based on 

RUG values along with reported staffing levels, can be adapted for establishing rules or 

guidelines providing presumptive levels for facility assessments. Such an adaptation 

must be designed to incorporate the more robust payroll-based staffing data that will be 

in place as a requirement for all certified SNFs and NFs by July 2016. 

 

Under the current methodology developed by Abt Associates, “expected” staffing 

levels are based on a facility’s case-mix derived from MDS assessments that categorize 

residents into one of 53 RUGs, each of which is associated with an average “expected” 

amount of daily staff time for RN staffing, LPN and CNA staffing.  “Adjusted” staffing 

is computed based on the relationship between reported and expected staffing.  Current 

Nursing Home Compare five-star staffing ratings are based on total staffing levels, with 

RN staffing weighted more heavily.  Information from payroll-based staffing will soon 

supplement this information to include data on licensed vocational nurses, therapists, 

and other medical personnel, as well as resident census. Sec. 6106 of the ACA further 

requires that information be collected on staff turnover and tenure, “and on the hours of 

care provided by each category of certified employees…per resident per day.” A 

competency-based assessment could easily ask for a determination of whether or not 

the facility has 24-hour RN coverage, and whether all LPNs and CNAs have sufficient 

training to be able to communicate with and respond to the needs of individual 

residents who have difficulty communicating, notably individuals with dementia. A 

competency assessment could also ask for further details about initial and in-service 

training, including whether all nursing staff understand ethics and compliance and 

QAPI standards well enough to use them. Further, a competency assessment could 

inquire about the composition of interdisciplinary teams, and whether these care teams 

record and take into account the treatment preferences and quality of life goals that 

residents express during care planning. 

 

The importance of regulators having clearer yardsticks to understand what constitutes 

“sufficient” staffing in different facilities in order to ensure resident well-being cannot 

be overstated.  Careful oversight by nursing staff serving residents is a core fiduciary 

responsibility of nursing homes and the direct responsibility of the Administrator and 

the Director of Nursing (DON).  This responsibility must be understood to extend to the 

adequacy of training and the operational deployment of nursing staff -- at all times, 

including night and weekend shifts, and during holidays -- regardless of the business 

structure of the facility, and independent of any policies promulgated by individuals or 

entities that may be operationally and/or financially connected to a given nursing home.  

To be useful, therefore, an annual facility assessment must be able to establish that its 
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staffing will remain adequate throughout the year, both with regard to levels of total 

nurse staffing, and with respect to the responsibility that certain types of staff, e.g., RNs 

and LPNs, have in overseeing the medical management of residents with regard to 

medications, falls prevention, development of pressure ulcers, readmission to hospitals 

and other key areas.   

 

The Importance of Connecting Comprehensive Person-Centered Care Planning to 

Residents’ Quality of Life 

The heart of comprehensive person-centered care planning is capturing the unique 

wishes and goals of each individual – their treatment preferences, strengths, and quality 

of life goals. As such, we applaud the proposed requirement to include residents as 

participants, as well as individuals of their choice, and direct care staff. We further 

support the proposed right (p. 62) for residents to be informed in advance of all aspects 

of care that will be provided and the staff who will be providing services.  Under state 

laws, case law and various federal laws, U.S. citizens, including nursing home residents, 

have informed consent rights, and the final rule should note this. Nursing homes can 

facilitate existing informed consent rights, but may not abridge or abrogate them.  

 

We welcome CMS’ recognition that principles of self-determination require that 

residents be able to receive visitors at the time of their choosing, and suggest that this 

principle more broadly extends to residents having relationships of their choosing and 

deciding which activities they would like to engage in.  In this regard, quality of life 

goals that are recorded in care plans could also be factored into facility “resource” 

assessments (p. 22).  For example, such assessments could take into account what 

resources would be needed to ensure that residents who express a wish to participate in 

community activities outside the facility can be afforded the means to do so (e.g., 

transportation to family events, church, etc.).  To make it clear that resource assessments 

can incorporate resident quality of life goals, we urge CMS to publish guidance on how 

facilities can best collect and use this information.  

 

In general, facilities should be encouraged to share care planning documents that 

highlight resident goals with all staff interacting with residents, e.g., activity directors, 

food and nutrition staff, members of the interdisciplinary team, etc. For example, if a 

resident using a wheelchair wishes to try to gain sufficient strength to walk outside 

every day, an activities director who knows this will be more effective in planning 

activities around this goal.  In a related example, if care plans include questions about 

what foods a resident prefers, then the food and nutrition services staff can be asked to 

take this into account.  (As a corollary, we urge CMS to make a more straightforward 

statement in the final regulation about food and nutrition services requirements, such 
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that it is clear that each resident, unless medically contraindicated, must be afforded a 

choice of foods at all times.) 

 

We support the requirement that principles of comprehensive person-centered care 

planning be extended to all transitions of care, including information about advanced 

directives, functional status, psychosocial assessment, social supports, medications, and 

resident preferences and goals. We further suggest that information about the resident’s 

likely clinical course and prognosis be included among the data elements. 

 

The Need for Further Evolution in Staff Training 

In addition to supporting the specific training requirements set forth on training (p. 24) 

we suggest that dementia communication be highlighted as an important area for both 

initial and in-service training for all nurse staffing personnel.  CMS’ “Hand-in-Hand” 

curriculum is excellent; but in view of the fact that half of nursing home residents have 

a diagnosis of Alzheimer’s or another dementia and/or depression and the use of 

interdisciplinary teams is rising, we urge the agency to encourage facilities to make 

information widely available on improved methods for communicating with (rather 

than simply “managing”) individuals who have these conditions.  For example, a 

concise, easy-to-use report, “Living Fully with Dementia: Words Matter,” has been 

developed by Dementia Action Alliance (see http://daanow.org/living-fully-with-

dementia-words-matter/).  We also urge CMS to require that facilities host regular, 

ongoing training of their choosing on the fundamentals of good geriatric practice, 

geared appropriately for different levels of staff, as part of routine training for all staff.  

 

We appreciate the agency’s goal of making person-centered care (as defined on p. 56) a 

concrete reality in the nation’s nursing homes, and making resident choice a central 

dynamic in day-to-day operations.  Residents should not be considered to have less 

individuality simply because they reside and receive services in a nursing home as 

compared to receiving similar care in their own home.  We further suggest that this 

understanding can help to stimulate creative forms of care and training, including 

efforts to experiment with, and document the impact of, consistent assignment of direct 

care staff, and interdisciplinary team training.  We support the proposed regulation’s 

requirement that staff assist residents with limited mobility, and also note that residents 

with very restricted mobility, including those who are nearing the end of life and 

residents with advanced dementia, can benefit greatly from simple touch, music, and 

other simple sensory stimulation. This type of care does not need to be the province of 

just one type of staff. 

 

How Culture Change Can be Realized 

http://daanow.org/living-fully-with-dementia-words-matter/
http://daanow.org/living-fully-with-dementia-words-matter/
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Finally, we respectfully suggest that to achieve full person-centeredness requires the 

agency not only to undertake the reforms as proposed in the regulation and discussed 

in this letter, but also to sponsor a national demonstration on culture change as 

authorized in Sec. 6114 of the ACA.  Culture change is a dynamic process that is 

practiced in different ways by facilities in many parts of the country.  Although there is 

a body of literature that describes certain interventions and the “journey” of culture 

change, different researchers and providers have varying understandings of what 

culture change entails, and clearer protocols and standards need to be tested if these 

practices are to be made mainstream in a majority of nursing homes over time. 

 

In general, to move nursing homes further in the direction of being “home-like” (a 

primary culture change goal) will require additional, ongoing changes to be made in 

how staff organize their activities and services around the needs and wishes of 

residents.  It will also require further analysis of how nursing homes, particularly those 

that are newly built, can be better integrated into the community with respect to 

location, size, layout and appearance, and the degree of daily participation by members 

of the community in the lives of residents and vice versa. Finally, it will require clearer 

recognition by staff that a primary duty of nursing homes is relating to residents as full 

individuals regardless of their disabilities and limitations, rather than primarily as a 

population with medical needs requiring prescribed services. 

 

Sincerely,  

 

Anne Montgomery, MS and Joanne Lynn, MD  Barbara Bowers, PhD 

Center for Elder Care and Advanced Illness  University of Wisconsin 

Altarum Institute      School of Nursing 

Washington, DC      Madison, WI    
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